STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CHAMAN TI, INC., d/b/a D.J.
DI SCOUNT MARKET,

Petiti oner,
VS. Case No. 07-2463
DEPARTVENT OF FI NANCI AL
SERVI CES, DI VI SI ON OF WORKERS
COMPENSATI ON,

Respondent .

N N N N N N N N N N N N N

RECOMVENDED CORDER

A duly-noticed final hearing was held in this case by
Adm ni strative Law Judge T. Kent Wetherell, 1, on July 18,
2007, in Ol ando, Florida.

APPEARANCES

For Petitioner: Todd Bal dwin
Bal dwi n Accounti ng, CPA
5728 Maj or Boul evard, Suite 501
Ol ando, Florida 32819

For Respondent: Thomas H Duffy, Esquire
Depart ment of Financial Services
200 East Gaines Street, 6th Floor
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUE

The issue is whether Petitioner violated Chapter 440,
Florida Statutes, by not having workers’ conpensation insurance

coverage, and if so, what penalty should be inposed.



PRELI M NARY STATEMENT

On Novenber 2, 2006, the Department of Financial Services,
Di vision of Wirkers’ Conpensation (Departnent), served
Petitioner with a Stop-Wrk Oder and Order of Penalty
Assessnent. On Novenber 6, 2006, the Departnent served an
Amended Order of Penalty Assessnent that inposed a penalty of
$70,599. 78 on Petitioner.

On Novenber 6, 2006, the parties entered into a Paynent
Agreenment Schedul e for Periodic Paynent of Penalty, and the
Departnment issued an Order of Conditional Release from Stop-Wrk
Order. On Novenber 27, 2006, Petitioner requested a hearing on
t he Anended Order of Penalty Assessnent.

Petitioner’s request for a hearing was initially assigned
to a Departnment hearing officer for an informal hearing pursuant
to Section 120.57(2), Florida Statutes. However, on May 31,
2007, the case was referred to the Division of Admnistrative
Hearings (DOAH) for a hearing pursuant to Section 120.57(1),
Florida Statutes, because of disputed issues of fact raised by
Petitioner prior to the informal hearing.

The final hearing was schedul ed for and held on July 18,
2007. Petitioner was represented at the hearing by Todd
Bal dwi n, a non-lawer. M. Baldw n was authorized to serve as

Petitioner’s qualified representative.



At the final hearing, the Departnent presented the
testi mony of Margaret Cavazos, and Petitioner presented the
testi mony of Mohammad Sultan and M. Baldwin. The Departnent’s
Exhibits 1 through 11 were received into evidence, as was
Petitioner’s Exhibit 1.

The Transcript of the final hearing was filed on July 27,
2007. The parties were initially given 10 days fromthat date
to file proposed recommended orders (PRGCs), but the deadline was
subsequent|ly extended to August 17, 2007, upon Petitioner's
unopposed nmotion. The PRCs were tinely filed and have been
gi ven due consi derati on.

FI NDI NGS OF FACT

1. Petitioner operates a gas station and conveni ence store
in Wnter Garden. Mhammad Sultan is Petitioner’s owner and
presi dent .

2. On Novenber 2, 2006, Margaret Cavazos conducted an
unannounced i nspection of Petitioner’s store. M. Cavazos is a
wor kers’ conpensation conpliance investigator enployed by the
Depart nent .

3. Petitioner had nine enployees, including M. Sultan and
his wife, on the date of Ms. Cavazos' inspection.

4. Petitioner had nore than four enployees at all tines

over the three-year period preceding Ms. Cavazos' inspection.



5. Petitioner did not have workers’ conpensation insurance
coverage at the time of Ms. Cavazos’ inspection, or at any point
during the three years preceding the inspection.

6. On Novenber 2, 2006, the Departnment served a Stop-Wrk
Order and Order of Penalty Assessnent on Petitioner, and M.
Cavazos requested payroll docunents and ot her business records
from Petitioner.

7. On Novenber 6, 2006, the Departnent served an Anended
Order of Penalty Assessnent,[]which i nposed a penalty of
$70,599.78 on Petitioner. The penalty was cal cul ated by Ms.
Cavazos, using the payroll information provided by Petitioner
and the insurance premumrates published by the National
Council on Conpensation I nsurance.

8. The parties stipulated at the final hearing that the
gross payroll attributed to M. Sultan for the period of
January 1, 2006, through Novenber 2, 2006, should have been
$88, 000, rather than the $104,000 reflected in the penalty
wor ksheet prepared by Ms. Cavazos.

9. The net effect of this $16,000 correction in the gross
payroll attributed to M. Sultan is a reduction in the penalty
to $68,922.18. 8

10. On Novenber 3, 2006, M. Sultan filed a notice
el ection for exenption fromthe Wrkers’ Conpensation Law. His

wife did not file a simlar election because she is not an



officer of Petitioner. The election took effect on Novenber 3,
2006.

11. On Novenber 6, 2006, Petitioner obtained workers’
conpensati on i nsurance coverage through Anerican Honme | nsurance
Conmpany, and Petitioner also entered into a Paynent Agreenent
Schedul e for Periodic Paynent of Penalty in which it agreed to
pay the penalty inposed by the Department over a five-year
period. On that sanme date, the Departnent issued an Order of
Condi ti onal Rel ease from Stop-Wrk O der.

12. Petitioner made the $7,954. 30 “down payment” required
by the Paynent Agreenent Schedule, and it has nade all of the
requi red nonthly paynents to date.

13. The paynents required by the Paynment Agreenent
Schedul e are $1,044.09 per nmonth, which equates to approximtely
$12, 500 per year.

14. Petitioner was in conpliance with the Wrkers’
Conpensation Law at the tinme of the final hearing.

15. Petitioner reported inconme of $54, 358 on gross
receipts in excess of $3.1 mllion in its 2005 tax return.
Petitioner reported income of $41,728 in 2004, and a | oss of
$8,851 in 2003.

16. Petitioner had total assets in excess of $750, 000

(i ncludi ng $540, 435 in cash) at the end of 2005, and even though



Petitioner had a large line of credit with Arsouth Bank, its
assets exceeded its liabilities by $99,041 at the end of 2005.

17. M. Sultan has received significant conpensation from
Petitioner over the past four years, including 2003 when
Petitioner reported a |loss rather than a profit. He received a
salary in excess of $104,000 in 2006, and he was paid $145, 333
in 2005, $63,750 in 2004, and $66, 833 in 2003.

18. M. Sultan’s wife is also on Petitioner’s payroll.

She was pai d $23, 333.40 in 2006, $25,000 in 2005, and $12, 316. 69
in 2004.

19. M. Sultan characterized 2005 as an “excepti onal
year,” and he testified that his business has fallen off
recently due to an increase in conpetition in the area. Todd
Bal dwi n, Petitioner’s accountant, simlarly testified that 2006
was not as good of a year as 2005, but no corroborating evidence
on this issue (such as Petitioner’s 2006 tax return) was
presented at the final hearing.

20. M. Sultan testified that paynent of the penalty
i nposed by the Departnent adversely affects his ability to run
hi s business. The weight given to that testinony was
significantly undercut by the tax returns and payroll docunents
that were received into evidence, which show Petitioner’s

positive financial performance and the significant |evel of



conpensation paid to M. Sultan and his wi fe over the past
several years.

21. The effect of the workers’ conpensation exenption
elected by M. Sultan is that his salary will no | onger be
included in the calculation of the workers’ conpensation
i nsurance premuns paid by Petitioner. |If his salary had not
been included in Ms. Cavazos’ calcul ations, the penalty inposed
on Petitioner would have been $40, 671. 36.

22. Ms. Cavazos properly included M. Sultan’s salary in
her penalty cal cul ati ons because he was being paid by Petitioner
and he did not file an election for exenption fromthe Wrkers'
Conmpensation Law until after her inspection.

CONCLUSI ONS OF LAW

23. DOAH has jurisdiction over the parties to and subject
matter of this proceeding pursuant to Sections 120.569 and
120.57(1), Florida Statutes (2006).H

24. The Departnent is the state agency responsible for
enforcing the coverage requirenents of the Wrrkers’ Conpensation
Law. See § 440.107, Fla. Stat.

25. The Departnent has the burden of proof in this case
even though it is identified as the Respondent, and the
appl i cabl e standard of proof is clear and convincing evidence.

See Dept. of Banking & Finance v. Osborne, Stern & Co., 670 So.

2d 932, 935 (Fla. 1996); Dept. of Financial Servs. v.




Wi t ehurst, 2007 Fla. Div. Adm Hear. LEXI S 164, at T 12 (DOAH
Mar. 22, 2007), adopted, Case No. 86357-06-WC (DFS May 11,
2007); Departnent's PRO at T 13.

26. GCenerally, every non-exenpt enpl oyer subject to the
Wor kers’ Conpensation Lawis liable for and is required to
secure the paynent of benefits due to its enpl oyees under the
| aw by obtaini ng workers’ conpensation insurance coverage. See
§§ 440.10, 440.107(2), 440.38(1), Fla. Stat.

27. The evidence establishes that Petitioner is subject to
the Workers’ Conpensation Law, that it is not exenpt fromthe
i nsurance coverage requirenents in the law, and that Petitioner
di d not have workers’ conpensation insurance on the date of Ms.
Cavazos’ inspection or at any point during the three years
precedi ng the inspection.

28. Section 440.107(7)(a), Florida Statutes, authorizes
the Departnent to issue a stop-work order when it determ nes
that an enpl oyer subject to the Wrkers’ Conpensation Law has
failed to secure the required workers’ conpensation insurance
coverage, and Section 440.107(7)(d)1., Florida Statutes,
requires the Departnment to inpose a penalty on the enployer in
such ci rcunst ances.

29. Section 440.107(7)(d)1., Florida Statutes, provides:

In addition to any penalty, stop-work order,

or injunction, the departnent shall assess
agai nst any enpl oyer who has failed to




secure the paynent of conpensation as
required by this chapter a penalty equal to
1.5 times the anount the enpl oyer woul d have
paid in prem um when applyi ng approved
manual rates to the enployer's payrol
during periods for which it failed to secure
t he paynent of workers' conpensation
required by this chapter within the
precedi ng 3-year period or $1,000, whichever
is greater. (Enphasis supplied)
30. Application of the statutory forrmula in this case
results in a penalty of $68,922.18.
31. Petitioner argues that the penalty is excessive and
i nposes “an extrenme burden” on Petitioner and M. Sultan, and
that the penalty should be reduced to reflect the exenption
el ected by M. Sultan. These argunents are rejected.
32. First and forenost, there is no statute or rule that
authorizes mtigation of the penalty required by Section
440. 107, Florida Statutes, and absent such, DOAH and the
Depart ment cannot deviate fromthe statutory penalty. Second,
the exenption elected by M. Sultan is prospective in nature and
cannot be applied retroactively to reduce the Petitioner’s gross
payrol |l upon which the penalty was cal culated. Finally, the
evi dence was not persuasive that Petitioner is unable to pay the
penalty inposed by the Departnent or that the nonthly penalty

paynents agreed to by Petitioner in the Paynment Agreenent

Schedul e i npose an undue hardship on Petitioner or M. Sultan.



RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is

RECOMVENDED t hat the Departnent issue a final order
i nposing a penalty of $68,922.18 on Petitioner to be paid in
accordance with a nodi fied paynment schedule reflecting the
reduced penalty and the paynents nade through the date of the
final order.

DONE AND ENTERED t his 22nd day of August, 2007, in

Tal | ahassee, Leon County, Florida.

( e

~— _—
T. KENT WETHERELL, I1
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
www., doah. state. fl. us

Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 22nd day of August, 2007.

ENDNOTES

!/ The Anended Order of Penalty Assessment received into

evi dence as Departnment Exhibit 7 was actually the second Anended
Order issued by the Departnent. The first Anended O der
incorrectly calculated the penalty based upon M. Sultan’s
actual salary in 2005 and 2006, instead of capping his salary at
$104, 000 per year, or $2,000 per week, as required by the
Nat i onal Council on Conpensation |Insurance guidelines.
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2/  The reduction is calculated as follows: $16,000 = 100 x 6. 99
X 1.5 = $1,677.60. Thus, the correct penalty is $70,699.78 | ess
$1,677.60, or 68, 922.18.

3/ Al statutory references in this Recormended Order are to the
2006 version of the Florida Statutes.

COPI ES FURNI SHED

Honor abl e Al ex Sink

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Dani el Summer, General Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0307

Thomas H Duffy, Esquire

Depart ment of Financial Services
200 East Gaines Street, 6th Floor
Tal | ahassee, Florida 32399

Todd Bal dwi n

Bal dwi n Accounti ng CPA

5728 Maj or Boul evard, Suite 501
Ol ando, Florida 32819

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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